COMMONWEALTH OF KENTUCKY
PERSONNEL BOARD
APPEAL NO. 2017-075

CHRISTINA BROCK : APPELLANT
: FINAL ORDER
SUSTAINING HEARING OFFICER’S
VS. FINDINGS OF FACT, CONCLUSIONS OF LAW

AND RECOMMENDED ORDER
CABINET FOR HEALTH AND FAMILY SERVICES APPELLEE
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The Board, at its regular November 2017 meeting, having considered the record,
including the Findings of Fact, Conclusions of Law and Recommended Order of the Hearing
Officer dated October 11, 2017, Appellant’s Exceptions and Request for Oral Argument,
Appellee’s Response to Exceptions, Oral Arguments and being duly advised,

IT IS HEREBY ORDERED that the Findings of Fact, Conclusions of Law and
Recommended Order of the Heariﬁg Officer are approved, adopted and incorporated herein by
reference as a part of this Order, and the Appellant’s appeal is therefore DISMISSED.

The parties shall take notice that this Order may be appealed to the Franklin Circuit
Court in accordance with KRS 13B.140.and KRS 18A.100.

SO ORDERED this ﬁ day of November, 2017.

KENTUCKY PERSONNEL BOARD

N M.

MARK A. SIPEK, SECRETARY

A copy hereof this day sent to:

Hon. Lucas Roberts
Ms. Christina Brock
Mr. Jay Klein
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CHRISTINA BROCK ‘ APPELLANT

V. FINDINGS OF FACT, CONCLUSIONS OF LAW
AND RECOMMENDED ORDER

CABINET FOR HEALTH AND FAMILY SERVICES APPELLEE
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This matter came.on for an evidentiary hearing on September 15, 2017, at 9:30 a.m., ET,
at 28 Fountain Place, Frankfort, Kentucky, before the Hon. R. Hanson Williams, Hearing
Officer. The proceedings were recorded by audio/video equipment and were authorized by
virtue of KRS Chapter 18A.

The Appellant, Christina Brock, was present at the evidentiary hearing and was not
represented by legal counsel. The Appellee, Cabinet for Health and Family Services, was
present and represented by the Hon. Lucas Roberts. Appearing as Agency representative was
Gary Farmer.

Appellant’s appeal involves the issue of whether she was penalized when she was
reclassified to a Case Management Specialist Il (CMS II) and did not receive a pay raise. A
copy of the appeal form is attached hereto and incorporated herein as Recommended Order
Attachment A.

The burden of proof was placed upon the Appellant by a preponderance of the evidence
to show that a penalization occurred.

BACKGROUND

1. The undisputed facts are that the Appellant, in April 2015, was promoted to a
Case Management Specialist I (CMS I), Pay Grade 13. She completed her probation and
received a promotional increase on November 1, 2015. Thereafter, on July 1, 2016, she was
reclassified from a CMS I to a CMS II. Both positions were Pay Grade 13 at that time and she
did not receive a pay increase.

2. Approximately September 15, 2016, the Commissioner issued a Memorandum
that salary structures were changing. At that time, a new special entrance rate was established
for the Case Management Specialist I and the Case Management Specialist IT was raised to a Pay
Grade 14. The Appellant received a five percent pay increase as a result of this change.
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3. The Appellant’s first witness was Angela Goodin. She is a Public Assistance
Program Specialist currently based in Frankfort. She testified that she was a former CMS I
working in Bell County. She began there in February 2012 until she was transferred to Frankfort
in September 2014. She testified that John Robbins was her supervisor in Bell County. Her
duties as a CMS T included some face-to-face meetings with clients and working in the call
center. She then detailed the difference between a Kentucky Work Program (KWP) Manager as
opposed to a CMS 1. The KWP worker would routinely get more detailed information from
clients in meetings in the office, whereas the duties of a call center worker (CMS I) required less
face-to-face meetings with clients and more preliminary information gathering on the phone.
The witness indicated that a CMS 1 who did not perform KWP duties would not be considered as
performing CMS 11 duties.

4. The witness added that during her time in Bell County, she did not know anyone
who was reclassified from a CMS I to a CMS II.

5. Appellant, Christina Brock, called herself as the next witness. She testified that
she was reclassified from a CMS 1 to a CMS 11, effective July 1, 2016. This reclassification was
done without her knowledge. She feels that her supervisor, John Robbins, initiated this
reclassification in an attempt to get her a pay raise. '

6. However, since the reclassification kept Appellant in the same Pay Grade 13, she
received no pay increase. :

7. She then testified that by an email dated August 15, 2016 (Appellant’s Exhibit 4),
all staff were notified of the intent to implement new pay grades and special entrance rates (SER)

for a number of positions in an attempt to improve morale and retain hardworking social service
staff.

8. As a result of this salary structure change, the CMS II (Pay Grade 14) monthly
salary was raised from $2,670.20 to $2,937.20. The SER for a CMS I (Pay Grade 13) was
changed from a monthly salary of $2,670.20 to $2,803.72.

0. Appellant argues that because she was incorrectly and prematurely reclassified to
a CMS 11 before this salary structure change, she missed out on receiving the five percent SER
salary given to the CMS 1 employees. She insists that even though she was reclassified to a
CMS 11, she continued to do the duties of only a CMS I and should not have been reclassified.
The Appellant does not deny that she received a five percent increase after the CMS II -
classification was raised to a Pay Grade 14,

10.  On cross-examination, the witness stated that as an example of being improperly
reclassified from CMS T to CMS 11, she only began receiving training on the CMS II duties in
May 2017, and has been training on those duties for four months. She still works in the call
center approximately two days per week.
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11.  The Appellant’s next witness was Cynthia Widener. She is employed as a CMS
II with the agency in the Bell County office. She stated that she was a CMS T worker for
approximately three and a half years before being reclassified to a CMS II. This occurred
approximately five years ago. She stated that she is now assisting the Appellant with her KWP
training, which includes face-to-face meetings with clients and working with recertifications.

12.  She stated that prior to September 2016, she was not aware of any other CMS Ils
in either the Middlesboro or Pineville offices in Bell County. She stated that as of September 16,
2016, she was the only CMS II in Middlesboro.

13.  Appellant’s next witness was Rick Nelson. Mr. Nelson is a member of the
Kentucky General Assembly from Bell County and was contacted by the Appellant after not
receiving the five percent increase she thought she should have received upon being reclassified
from CMS 1 to CMS II. The witness stated that he told her to follow the appeals process and
tried to give her moral support.

14.  The Appellant’s next witness was Gary Farmer. He has been the Service Region
Administrator Associate based in Harlan and is over the Bell County Region.

15.  He testified that from 2000 through 2015, no one was ever reclassified from a
CMSItoaCMS Il in Bell-County.

16.  The witness confirmed that prior to the salary structure change in September
2016, anyone reclassified to a CMS II position who remained in the same pay grade 13 received
no monetary increase. However, upon the change in grade from a pay grade 13 to a pay grade 14
for CMS IIs, they did receive a five percent increase. He confirmed the Appellant received this
five percent raise.

17.  Both parties then announced closed. The Agency then moved for a Summary
Judgment in their favor, which was GRANTED by the Hearing Officer.

18.  The Agency argued that the Appellant had not been penalized pursuant to the
meaning of KRS 18A.005(24). That subsection states, as follows:

(24)  ‘Penalization’ means demotion, dismissal, suspension, fines, and
other disciplinary actions; involuntary transfers; salary
adjustments; any action that increases or diminishes the level, rank,
discretion, or responsibility of an employee without proper cause
or authority, including a reclassification or reallocation to a lower
grade or rate of pay; and the abridgment or denial of other rights
granted to state employees.

19.  The Agency also argued in support of this motion, citing 101 KAR 2:034, Section
3, Salary Adjustments, (3) Reclassification. This section states as follows:
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(3)  Reclassification.

(a)  An employee who is advanced to a higher pay grade through
reclassification shall receive the greater of five (5) percent for each
grade or the new grade minimum except as provided under
subsection (2)(b) of this section.

20.  Inessence, the Agency argued that because the Appellant was reclassified but not
advanced to a higher pay grade (remaining in pay grade 13), she was not entitled to a five
percent raise at that time.

FINDINGS OF FACT

L. The Appellant was reclassified from a CMS I (Grade 13) to CMS II (Grade 13)
effective July 1, 2016. She received no pay increase by virtue of 101 KAR 2:034, Section 3(3),
Reclassification. She did not appeal the action, but has attempted to encompass it in her present
appeal.

2. The Appellant did receive a five percent pay increase given to CMS 1ls as a result
of the September 15, 2016 salary structure change announced by the Commissioner.

3. The new monthly salary for CMS Is was raised to $2,803.72 effective September
16, 2016. The new monthly salary for CMS IIs was raised to $2,937.20 effective September 16,
2016.

4, Had the Appellant remained a CMS [ as of September 16, 2016, her monthly
salary would have risen to $2,803.72. However, she had already been reclassified to a CMS II
prior to that and, because of the timing of the salary structure change which occurred some two
and a half (2 % ) months afterward, she was unable to have the advantage of the special entrance
rate given to CMS Is. o

5. The Appellant’s claim that she was improperly classified. does not meet the

definition of penalization under KRS 18A.005(24) because it was not to a lower grade or rate of
pay, and did not diminish the level, rank or responsibility of the Appellant.

CONCLUSION OF LAW

The Hearing Officer concludes as a matter of law that the Appellant failed to carry her
burden of proof by a preponderance of the evidence to show she was penalized by the actions
taken herein.
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RECOMMENDED ORDER

The Hearing Officer recommends to the Personnel Board that the appeal of CHRISTINA
BROCK V. CABINET FOR HEALTH AND FAMILY SERVICES, (APPEAL NO. 2017-
075) be DISMISSED. '

NOTICE OF EXCEPTION AND APPEAL RIGHTS

Pursuant to KRS 13B.110(4), each party shall have fifteen (15) days from the date this
Recommended Order is mailed within which to file exceptions to the Recommended Order with
the Personnel Board. In addition, the Kentucky Personnel Board allows each party to file a
response to any exceptions that are filed by the other party within five (5) days of the date on
which the exceptions are filed with the Kentucky Personnel Board. 101 KAR 1:365, Section
8(1). Failure to file exceptions will result in preclusion of judicial review of those issues not
specifically excepted to. On appeal a circuit court will consider only the issues a party raised in
written exceptions. See Rapier v. Philpot, 130 S.W.3d 560 (Ky. 2004).

Any document filed with the Personnel Board shall be served on the opposing party.

The Personnel Board also provides that each party shall have fifteen (15) days from the
date this Recommended Order is mailed within which to file a Request for Oral Argument with
the Personnel Board. 101 KAR 1:365, Section 8(2).

Each party has thirty (30) days after the date the Personnel Board issues a Final Order in
which to appeal to the Franklin Circuit Court pursuant to KRS 13B.140 and KRS 18A.100.

ISSUED at the direction of Hearing Officer R. Hanson Williams this ”&‘ day of
October, 2017,

KENTUCKY PERSONNEL BOARD

/\'—\,.\ ‘(\AA.A)

MARK A. SIPEK \)
EXECUTIVE DIRECTOR

A copy hereof this day mailed to:

Hon. Lucas Roberts
Ms. Christina Brock



‘( KENTUCKY PERSONNEL BOARD ( ﬂ ‘lrL’&%

Revised 12-15-94 FORM #18
APPEAI FORM For Official Use Only
+ALY, APPEALS TO THE PERSONNEL BOARD MUST BE ON THIS FORM*** APPEAL NO.
This appeal to the Kentucky Personnel Board is hereby filed pursuant to the 2017 _0 7 5
-provisions of KRS Chapter 18A. The following information is provided as required
. by law
NAME: ° %’ ock. p hr hS‘H Now K . ]
{LAST) (FIRST (MIDDLE) (MAIDEN) {SOC. SEC. NO.)
HOME ADDRESS: ,
(STREET) ’ (CITY) (SLaly) _ (ZIP CODE)

WORK STATION ADDRESS: _ _ M,dd )esbo (o Y 4 1% ?55“

' (STREET) . (CITY) (STATE) (ZIP CODE)
HOME PHONE NQ: WORK STATION PHONE NO:

CABINET OR AGENCY: CG.b nes -9)( HﬁatharA Fanfu ]\_p Services DepS CHFS

NAME QF APPOINTING AUTHORITY: A \o.r\, St SDY\

REPRESENTED BY ATTORNEY: Zi e [ vBs
ATTORNEY'S NAME, ADDRESS AND PHONE NO:
[ATClassified employee [ Unelassified employee
TAM A ] Applicant for employment ] Eligible on register
I AM APPEALING THE FOLLOWING ACTIONS: (Check appropriate box or boxes) N _
[ DISMISSAL '] DEMOTION -] SUSPENSION
] DISCIPLINARY FINE ] INVOLUNTARY TRANSFER L LAYOFE
L] EMPLOYEE EVALUATION [ REALLOCATION [ ARECLASSIFICATION
] APPLICANT REJECTION { ] DENIED, ABRIDGED OR [} DISCRIMINATION Circle those that
I REMOVAL FROM REGISTER IMPEDED RIGHT TO INSPECT OR apply [race, color, religion, ethnic origin,

COPY RECORDS sex, disability, political, age (over 40)]

E:l OTHER PENALIZATION (Specify):

Recommended Order
- Attachment A




C -
CLASSIFIE‘Y)", ELIGIBLE OR APPLICANT, PREPARE 'i‘gis SECTION

The following is a short plain, and concise statement of the facts which relate to the action I am appealing:
Aded . ~the other AMS

i EIQSS\CQCL o. CMTL o rr-ham
/] AUS NG e+o b - Ca e

o0f, N0 agsiCied W AMTE 4 A
L LEG U T-did nevt ceceiNe @ rasse Lffhithe’reelas of a o Hen
whes, 0T _qssianed. new \ob QuekreS. As anA% St

desérrgbbn of Ae w b
Jg nedvest s T dd ¢ ynderstand Swhy T ghas #
be Chonged~o o (T F} A doyS o s m.\i ‘e was Chancdd) a <
NI &él O AN JT Q) r tosell APt !n "1 N ‘.5' :.B pY- O N |
AW @ 2 &4 eai‘we,c,ax s TS e o €0 N V W e NI
UNCLASSIFIED AMIPLOYEE, PREPARE THIS SECTIONQm%cd, Do 0
%gfa‘ 2\ v
T ook ¢ HAow recqy e

The following is a short, plain, and concise statement of reason or cause given for dismissal or other penalization; ¥4
| (9.wex pase Yor Yhesame jek
amn\ bhe 8V oo Kod Loi-

SAMo OpporIuniiv,
.

DATE OF RECEIPT OF NOTICE OF APPEALED ACTION: (Attach a copy
of any written notice which you received relating to this Appeal.) .

QW\QJ&QBL " | 2-71-177.
SIGNATURE DATE

DATE

ATTORNEY'S SIGNATURE (if any)

For Official Use Only
THIS FORM IS TO BE MAILED OR DELIVERED TO:

Peceived
KENTUCKY PERSONNEL BOARD

MAR 312017
28 FOUNTAIN PLACE
FRANKFORT, KENTUCKY 40601

Persennel Board




( _ Receiveg(

' MAR 312017
Y | Deg,r S\‘r pe M&L\_W, %)\291(

Perscnnel Boar e:j_

_T@dcu ’%lzq[r‘l s m@:ﬂmi%LS :

o %pz o¢ c\gfml is_availabk aad dhayr I

NM&\LD &’-‘\L T adaoeeu\ efoce e Aedston

o 1€ MY G vance X Cogehed due 40 Pao

bl l’Lﬂ\ e frames . T had pre_vhews [L.\ been

(nstructd ot my on(u oﬁion s o
e @3&& anwnce, n vovge (S Q,ol—wg_______

ol D L and & “had not bcen @m\mui

los sf %alaq T am GJ.SKJM \you Yo qmﬁ?r

; ______mh{;rov e ol padente paperwocls, and
P[ou.r\ ond diswuss vm oo . L

e a \rmaxsm on Pnis m‘l,-':?x S50 1 ey,

o et sLire & ths < Fow woeKS T

— -iGrart a haarioq ;' however 7 gum

o .______askinq Lo L_\Our bely b ds Tssue as

N ]ncwc Toll " Unrovas P cvacks ond

rebﬁ'*/‘ dﬁﬁrﬂ@?@»@?ﬂon‘s PrnanPrg
[BPor OM'S  ond Now Wy as coused

Mmoo et re_ua.nle o some %.—- Lor
H,q—\rmﬁ,o-m duches %ﬂgj whl receive,

o Tan u@u =
S _ %Y\S“hml— rao\(

T e v e o

M«(L\S @ﬂﬂw\w

T have cl@cumn‘k o Sport Yoo ceggons as
§+\m% has YoXen \onger Rnan usual o gend s
0_?&3@ &0 p\%e_ Vet metaoow & T have
N did s uomw.f) or ¥k T need
Dmmg,eww Won s descdpion, Thanbuoun.

Ho be sest bder&%nguj %\si’ﬁx&\ m&

{




- i ; .
—— il I - i /
....... e [:eﬂ‘- me_ Knoe 1£ & D.eod G
r‘eQLN‘ a‘@.ﬁdxj}\b O\r;\{ﬂ,Y\D?, 4 pmm (S Jﬁrve).i‘r\L ei'Q.
e _‘w . . N a7 .
L et ) - - . -~
e i : L e RS " n 1 }\&m&— \je’wj
— e s had Brocle
P 3 ) - [ o - ' . . \
* ot M P 4 . - it Sl % 1 3w
POT ; .'.!4‘-,.“'.{._",',‘, " - 4 . Ly . =, .1-‘
. 4., LY '_._ T : - - )
= - L L
kA . ot N Pl . . a
Py U ‘a 'J :"‘i - s . N .
- - ete I - . = - ;
Faung . * . * - - l
. R S RN T s . ‘.. . R i
. : e T et T . a - P
i N T e
e K - S LT 'ﬁ_'- T LT e R e
e . - - N \
S S e i ' S
. i — ST
— TLsl * 3 RN - - . (- : 3
- - i 3 v st o -
, ¥ P -
; - e —d T T e T T s
- R - <o - e ?4
o 4 e - e e Y] . oL N . P . .
. - ’ - - - . oot r
: . I S el -
f e L d oy ]
. o “ . 3
- M- * -
-4 ! .
s - R L f e
i i L D BT R -
. = . - - L
B s - . - [ . o Y
',-J' . L L . - N :
— e B L e S S ) R
— - - - ! T o
= s i - A e -
. il i Sy e I T
= . Ll el I



e | C  Pees

To w»\m_s_»m C&ﬂu&(‘(\ : - MR 39 2017

: : Pars0-




qﬂam M m;uum ieﬂr\mm ‘b‘ﬂo L
- AAenodR0 ok Qytima, pcvensed d@w
Tonsbalton Sk Snebn. 5ob m
QQW NT.Q.D"UL Q&\w&a Od)/ Y
e { 'megi— HUCE. angone, uﬂcbs echﬁ—me,)
AMm{ﬂLﬁ—‘Km d, WLE e ~

/

o

maﬂm.m\”fr uofzx@- mwr sex»“r uqb -
Loc Préngd s S0y \Nmé \oesgn




P C

oo Lo 1% qe_@ucs , u,r\és @;‘r rtlcm&muaf

1TIRIS DS ey T
X poas a\\Jém LT Jfér\e, @c&

4(\\& Y\wefy\» vomt\‘xex \U\APh Y (O M

OSBI Ao & DY AUSHSLS - ( \1\,\1 o,mD\i?u*&e_

Y \*’\\ ot D(‘D‘D Son

. @*\@( Q—CL»% €. (T\O-"(\Q.QQN I v '-u""Ap -' '.-'i;\"a (€% ¢ i:i'q

Zar: --mux%#me, LefA “rrebRa
—Jc\\o. oo o, A udrin T \u &mojgodr

_ é@ Tm goeucx\‘ﬁ‘ﬁ S A AT\ O g JaJ\\ \J

8 Q&\%%NQ,Q‘Q_ Q ﬁb\%%q el Ao

—\-\(\sL S00rne: 0 A -}0\\8\;\3

| . ’(-QQ\G,%S O(‘DC:QSS %\(‘(\D_\u\ goe s ‘1-‘,_.' 7 :

“ _ ;:v“'

Q—C{’ U\Q_,\\,q d (.L‘(\“-C'\ ‘*5’\ ST b‘(‘b"uﬁ_%S__ )

T TRee\ ey W S \w@m%qmﬂ—

T gt aets. wert not e\ 0% v d

Qutan. ‘U\S\CQ-*

ﬂ\q &,Loexuu.‘w“r 6hou_,f,c{

heve .
2 ATE Ale . g enore b0 Er reeds o \w_

veen, wﬁ_fag,d Aoty (H0--bg

oS \% bms ‘Dmuass %\wou_

‘Ca%eoxcmd,

'q-\;ox*kﬁ U:)\nq J;\r\o_ @’r\'\Q_(S VU{’_N(’_ mo—\-\w

Cecoaa o, A\ ywoodkexS drge Wi

R A A \_G.YY‘Y Ao e e 't".\(-‘ g, Sawme - e h

;\1@% e, OGEnG . A \\M'UJ'\AV\(\»"?“ )

- Q_cYva\ Dy

&\‘DV BM»‘C t}D}D <pe &\‘(\chi*\ ons.
'"Qsteﬂfx Lov P ' sdwarion

'"'-:*i:Jc@« bexe.\f«iwe& R TRp u&s’nrq “0-pe

C‘,E)ﬂ%xéref-%f;\
(D@Vc%rﬁ&g@ ;\nc,re,&%*e b‘Q—CDubLSC?:j_” -

Soes e s dag raldloss i coion
W
cedwrts Ly

o&& @m om's %-m\anC\ Trarewad e

diple

CUNCE..




c 0«

Ve (a8 g A*@\Qexehci e m\j

(’)(‘DDCSS B recAting Hae da\n %—AAQ

r‘mﬂ ln')\\QX\, Q\ﬂ‘\"\-im "\G&'G ﬁ?}m\:\rxdﬁor\

FT\'\.Q__ d,erQ-Qexemcw--—

./5 % ¥er Cﬁ\% w\rm;s'hnu,\

7 rave . ou\{eadu peen a7y S

) Llos: ~\—}wq YoaneeS b@en LS \On&@r

Ui, oY Hggfe\ e 00w R\av [dp
1Sy cateher P00 A nereaSt et T

%me m@%-beﬁn UE)YL%\J&UE,& \Q@r

o

Br\\ ”L \re_c,-&w&é Sy dcwl \oe:ﬁ'%m*@\

A vou Grere Osnied o8 Alag O i

‘(‘cx\g)e, was, o 8ma Scuﬂmw o

o cedf 2 S8 g, -'oexfr on‘ﬂ%)\

F oo WM netteceivd €6 nl P Jog. 29, wo

.'T Bopas e ne o0 @QL&O\J\ ~\—‘rac1;

g s T Oyt Lee, Hneyy., QJ‘&
‘No- \UOV\L@("’$Q\GU~,\6 e ‘lr‘C-&ou, :

. umam\q ‘and tecewe \esS e Lac

M%&m -\D\O A\AFL% OQY\(\L%\D(\

2 'm\m Vﬁé A e @m rec,\a%s Droc:e%S

'\

lone Magh o o naiae et
SR Y e (\@e—%%ﬁt‘r ﬂar\&mc:a\r‘&, ?\ﬂbﬂh

xeane N3 ARG 05 S &\GNQ Thasbewo,

ot o RS usodkex {‘N&um%wc&

@-ﬂé&f\{’& \F‘)UX W\D g L




